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Petitioners Everice Moro, Terri Domenigoni, Charles Custer, John Hawkins, Michael

Arken, Eugene Ditter, John O’Kief, Michael Smith, Lane Johnson, Greg Clouser,

Brandon Silence, Alison Vickery, Jin Voek, Wayne Stanley Jones, Michael D. Reynolds,

and George A. Riemer (collectively “Joint and Moro Petitioners”), Respondents State of

Oregon, State of Oregon by and through the Department of Corrections, Public

Employees Retirement System, Public Employees Retirement Board, Governor John

Kitzhaber, and Attorney General Ellen Rosenblum (collectively “State Respondents”),
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Bend / La Pine School District and Intervenors Oregon School Boards Association and

Association of Oregon Counties (collectively, “School District and Linn County
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Tualatin Valley Fire & Rescue, referred to in this document collectively as the “Parties,”

hereby stipulate to the facts contained in this document.

STIPULATED FACTS CONTAINED IN STATE RESPONDENTS’ PROPOSED

STIPULATED FACTS1

1. The fundamental cost equation states the ultimate cost of a pension plan is

governed by the immutable rule: Benefits = Contributions + Actual Investment Earnings.

(Exhibit S27, Declaration of Matthew Larrabee in Support of State Respondents’

Proposed Stipulated Facts (hereinafter “Larrabee Dec.”) at ¶ 2). Benefits are set by the

Oregon Legislature. (Ex. S26, Declaration of Steven Patrick Rodeman in Support of

State Respondents’ Proposed Stipulated Facts (hereinafter “Rodeman Dec.”) at ¶ 8).

Contributions are set by the PERS board. (Id.). Earnings are investment returns on

PERS assets, driven by asset allocation determined by the Oregon Investment Council.

(Id.).

3. The PERS Board has consistently elected to follow a prudent path that attempts to

balance at-times competing objectives of contribution rate stability, restoring system

funded status, and intergenerational equity. (Larrabee Dec. ¶ 3).

1 Paragraph numbers in this document track the paragraph numbers in State Respondents’
Proposed Stipulated Facts. Some parties will submit on Monday, April 14, a
supplemental filing indicating which of their respective proposed facts remain in dispute.
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Employer Contribution Rates

5. The PERS Board can address the unfunded actuarial liability (“UAL”) by

affecting the amount of contributions through employer rates. (Rodeman Dec. ¶ 9).

Employer rates are expressed as a percentage of salary paid to a PERS-covered

employee. (Id. ¶ 10). The PERS Board can control the timing of contributions, not the

ultimate total of necessary contributions. (Larrabee Dec. ¶ 3). Employer rates are set by

the PERS Board in consultation with the actuary to eliminate the UAL over a certain

amortization period (for this valuation, 20 years). (Rodeman Dec. ¶ 9).

6. The PERS Board sets employer contribution rates biennially. (Larrabee Dec. ¶ 4).

Rates are based on actuarial valuations conducted with measurement dates in odd-

numbered years. (Id.). The rates are actuarially calculated, using a variety of

assumptions and methods. (Id.). These assumptions include long-term investment return

assumptions and life expectancy for retirees. (Id.). The methods and assumptions used

by the actuary are reviewed by the PERS Board biennially. (Id.).

7. The 2008 economic downturn first affected employer rates that went into effect on

July 1, 2011, which were based on the December 31, 2009 valuation. (Rodeman Dec. ¶

5). Knowing that the investment losses from the economic downturn would increase

employer rates, and believing that the legislature might consider plan changes that would

mitigate those rate increases, PERS prepared an analysis of cost-containment proposals
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prior to the 2011 legislative session. (Id.; see also Ex. S1, Analysis of PERS Cost

Allocation, Benefit Modification, and System Financing Concepts, December 1, 2010).

8. Knowing that employer rates would go up again effective July 1, 2013, PERS

updated this cost-containment analysis on February 14, 2013. (Rodeman Dec. ¶ 6; see

also Ex. S2, Analysis of PERS Cost Allocation, Benefit Modification, and System

Financing Concepts, February 14, 2013).

a. PERS analyzed concepts being discussed by the legislators or other

members of the public and did not consider legal issues or viewpoints of any

stakeholders. The analyses show projected impacts on uncollared system-wide

average employer rates. (Ex. S1 at 2; Ex. S2 at 2; Testimony of Steven Rodeman).

9. Prior to enactment of SB 822, the Consumer Price Index (“CPI”) to which the cost

of living adjustment (“COLA”) referred varied from year to year. (Ex. 48, 2013

Purchasing Power Study, January 28, 2014). In most years since 1971, the CPI has been

over 2%. (Id.). In some years, the CPI has been below 2%. (Id.).

10. The Oregon legislature passed a series of COLA increases during the 1970’s and

1980’s, which were periods of relatively high inflation. (Rodeman Dec. ¶ 18). The

purchasing power of benefit payments started in those years is lower than the purchasing

power of benefit payments started in more recent years, because there has been a period

of low inflation from the late 1990’s through the present. (Id.; see also Ex. 48, 2013

Purchasing Power Study, January 28, 2014).



Page 7 – PARTIES’ JOINT STIPULATED FACTS

11. A “replacement ratio” is the percentage that a member’s retirement benefit bears

to the member’s last salary paid before retirement. (Rodeman Dec. ¶ 19; see also Ex. 49,

PERS by the Numbers, February 2014).2

12. The results of PERS’ Purchasing Power and Replacement Ratio studies show that

members who retired in the mid- to late-1990s and after have a relatively higher

replacement ratio than other retirees, and have not seen the purchasing power of their

benefits erode as much as members who retired previous to that time. (Rodeman Dec. ¶

20; see also Exs. 48, 49).

SB 656 / HB 3349 Benefit Increases

14. PERS staff estimated that the elimination of the SB 656 / HB 3349 benefit

increases in SB 822 would affect 15% of PERS benefit recipients, based on a count of

out-of-state addresses in the agency’s records. (Rodeman Dec. ¶ 22; see also Ex. S1,

Analysis of PERS Cost Allocation, Benefit Modification, and System Financing

Concepts, December 1, 2010).

15. To implement sections 11 through 17 of SB 822 pertaining to taxation of out-of-

state retirees, PERS sent a file of its benefit recipients to the Oregon Department of

Revenue in October 2013, and determined with them which of those recipients had not

filed Oregon state income taxes for 2012. (Rodeman Dec. ¶ 24). Then, PERS sent a

2 The parties stipulated to Paragraph 11 of the State Respondents’ Revised Proposed
Stipulated Facts, but not to subparagraphs 11(a) and 11(b), which remain in dispute.
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series of notifications to members of that population to request that they notify PERS of

their residency so that their tax remedy would not be removed in error for any Oregon

residents. (Id.).

16. PERS removed the SB 656 / HB 3349 benefit increases from a total of 16,546

recipients, which is 14% of all recipients, for a total benefit reduction of $2,235,617 per

month. (Rodeman Dec. ¶¶ 25, 32) This reduction was 6.097% of benefits otherwise paid

to this population, who received a total of $34,417,234 per month after these reductions.

(Id. ¶ 25).

17. Oregon’s tax rate applicable to retiree income is among the highest in the country.

(Rodeman Dec. ¶ 26; see also Ex. S5, National Institute on Retirement Security,

Marginal State Income Tax Rates on Pension Income). Retired members who receive an

HB 3349 benefit increase but do not pay Oregon taxes receive a benefit increase that was

designed based on Oregon’s income tax rate. (Rodeman Dec. ¶ 26).

18. One component of the “Benefits = Contributions + Actual Investment Earnings”

formula that can be changed to reduce the UAL is the cost of benefits to be paid.

(Rodeman Dec. ¶ 11). To have an appreciable effect on employer rates, benefit changes

need to reduce the system’s accrued liability on an order of billions of dollars. (Id.).

PERS prepared cost-containment analyses to provide the legislature with some idea about

the scope and magnitude of the effect that various potential changes could have on the

system’s financial status. (Id.; see also Ex. S1, Ex. S2).



Page 9 – PARTIES’ JOINT STIPULATED FACTS

19. As of December 31, 2011, 68% of the system’s accrued liability was owed to

members who were no longer actively employed; 60% was owed to retired members, and

8% to inactive members. (Rodeman Dec. ¶ 12, see also Ex. S3, Oregon PERS December

31, 2011 Actuarial Valuation). Because a combined 68% of the system’s accrued

liability was attributable to members no longer employed, any cost-containment measure

that did not include these members would leave out a large segment of the members

whose benefits were driving system costs. (Rodeman Dec. ¶ 12). For example,

proposals that only reduced benefits to be paid to active members in future years would

place the burden of 100% of the cost reductions on those members representing only 32%

of the accrued liability. (Id.). Similarly, proposals to create another benefit tier for new

employees would not affect the existing UAL, because the UAL measures accrued

benefits as of the valuation date. (Id.). Even if the legislature were to give no retirement

benefits whatsoever to new employees, it would have no effect on the $16 billion UAL.

(Id.).

20. If SB 822 and SB 861 had not been enacted, the PERS actuary projected system

average base employer rates would increase to 25% of payroll for a nearly twenty-year

period, if actual future investment experience was according to assumption, which at the

time was 8% per annum. (Larrabee Dec. ¶ 22; see also Ex. 22, Shortfall and Contribution

Rates, November 30, 2012). This projection reflected year-to-date investment results as

of October 31, 2012. (Larrabee Dec. ¶ 22; see also Ex. 22).
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21. SB 822 reduced system liabilities, and therefore projected employer rate increases,

in two ways: (1) a modification to the COLA component of benefits and (2) the

elimination of the SB 656 / HB 3349 benefit increases to PERS members that do not pay

Oregon state income tax because they live out of state. (Rodeman Dec. ¶ 13). A budget

note to the bill also directed the PERS Board to administratively delay imposing 1.9% of

the projected rate increase until the 2015-2017 biennium. (Ex. S4, Legislative Fiscal

Office Full Committee Pony on SB 822).

a. The impact of SB 822 on active members was projected to be 9% larger

than the impact on retirees. (Exhibit 27 at 3).3

22. After enactment of SB 822, the PERS Board directed the actuary to reduce

employer rates by 2.5%, which reflected the liability reductions from SB 822. (Rodeman

Dec. ¶ 14). The PERS Board also directed the actuary to defer up to 1.9% of employer

rates, so long as that reduction did not reduce a particular employer’s rate below that

which had been paid for the 2011-2013 biennium. (Id.). These reduced rates went into

effect on July 1, 2013 and are the rates in effect for the 2013-15 biennium.

23. SB 861 further reduced projected system liabilities by further lowering the COLA

schedule that had been set forth in SB 822. The additional liability reductions from SB

861 sufficiently lowered the system’s projected liabilities so that the delayed 1.9%

3 The parties stipulated to Paragraph 21, including subparagraph 21(a), of the State
Respondents’ Revised Proposed Stipulated Facts, but not to subparagraph 21(b), which
remains in dispute.
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employer rate reduction from the SB 822 budget note, which was to be restored starting

July 1, 2015, is no longer expected to be imposed. (Rodeman Dec. ¶ 15).

a. For the 2013-15 biennium, the reduction in employer rates produced an

estimated $810 million in system-wide savings for state agencies, universities, the

judicial department, school districts, and participating cities, counties, and special

districts. (Rodeman Dec. ¶ 13).

b. After enactment of SB 861, the PERS Board did not order further rate

reductions for the 2013-2015 biennium. (Testimony of Matthew Larrabee)

Impact of SB 822/SB 861 on the PERS System

25. Taken together, SB 822 and SB 861 reduced the PERS system’s UAL because

they lowered the amount of benefits projected to be paid to members. (Rodeman Dec. ¶

16).

26. Stated as a present value using PERS’ assumed earnings rate, the effect of the

changes in projected benefits to be paid to members due to SB 822 and SB 861 is

estimated to be $5.3 billion. (Larrabee Dec. ¶ 19). This is a present value as of

December 31, 2011 of a change in a long-term set of projected benefit payments that

extends far into the future. (Id.).

27. Stated as a present value using PERS’ assumed earnings rate, the effect of the

changes in projected contributions to be paid by employers due to SB 822 and SB 861 is
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also estimated to be $5.3 billion. (Larrabee Dec. ¶ 20). This is a present value as of

December 31, 2011 of a change in a long-term set of projected benefit payments that

extends far into the future. (Id.).4

28. Taken together with system earnings for 2012 and 2013 that exceeded the assumed

earnings rate of 8%, SB 822 and SB 861 will result in a system UAL estimated to be

approximately $8.1 billion as of December 31, 2013. (Rodeman Dec. ¶ 16).

a. Supplementary payments to be made from the PERS contingency reserve

pursuant to section 8 of SB 861 are estimated to cost $65 million. (Exhibit 47).

b. The balance in the contingency reserve as of December 31, 2013 is $667.7

million. (Testimony of Steven Rodeman).

29. As of November, 2013, the PERS actuary projected system average base employer

rates to peak at approximately 18% of payroll in the 2015-2017 biennium, and then

gradually but steadily decrease over the subsequent 16 years if actual future investment

experience is according to assumption, which is now 7.75% per annum, and if member

benefit levels are at the levels projected subsequent to the passage of SB 822 and SB 861.

(Larrabee Dec. ¶ 23; see also Ex. 41, 2012 Actuarial Valuation (Updated) (November 22,

2013)). This projection is based on year-to-date investment results as of October 31,

2013. (Larrabee Dec. ¶ 23; see also Ex. 41, p.17).

4 The parties stipulated to Paragraph 27 of the State Respondents’ Revised Proposed
Stipulated Facts, but not subparagraph 27(a), which remains in dispute.
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31. The combined effect of changes in projected member benefits due to SB 822 and

SB 861, and 2013 PERS Board decisions regarding assumptions and methods to be used

in calculating liabilities and contribution rates, yields a $5.1 billion present value (as of

July 1, 2013) decrease in projected employer contributions for the twenty-year period

from July 2013 – June 2033. Additional projected contribution savings subsequent to

June 2033 are also anticipated due to the SB 822 & SB 861 changes. (Larrabee Dec. ¶¶

25, 27).

33. Alternative benefit changes that were considered would have affected a more

narrow segment of the PERS member population. (Rodeman Dec. ¶ 17). Benefit

changes affecting a small number of members would have to have a much greater impact

on each affected member, in order to achieve the same level of UAL reduction and

corresponding reduction in employer contribution rates that the COLA change did. (Id.).

Impact of SB 822/SB 861 on Individual Petitioners

37. Eleven of the sixteen petitioners in this case reside in the state of Oregon. As

such, they are affected only by the COLA portion of SB 822, as well as by SB 861.

49. Five of the sixteen petitioners in this case reside outside of Oregon. As out-of-

state petitioners, they are affected by both the COLA and tax remedy provisions of SB

822, as well as by SB 861.

//
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Rate Collars

55. A “Rate Collar” is an actuarial methodology whereby needed large changes to

contribution rates are spread across several biennia. (Larrabee Dec. ¶ 32). There are

several steps to the Rate Collar methodology. First, an “uncollared” rate is calculated

that reflects all other assumptions and methods (such as UAL amortization periods) as

adopted by the PERS Board. (Id.). The uncollared rate is the “pure” actuarial rate, in the

sense that it is the rate that would be adopted regardless of whether it is consistent with

the PERS Board’s principle to strive for stable and consistent employer rates. (Id.). This

uncollared rate is then compared to the rate currently in effect. (Id.). If the difference is

large, the actual change in the rate is limited to the width of the Rate Collar. (Id.). This

“collared” rate is the one adopted by the PERS Board and charged to employers for the

biennium. (Id.). The difference between the collared and uncollared rate is “collared

off” as a deferred increase that will occur in a subsequent biennium if future experience

follows assumptions. (Id.).

Side Accounts

56. Side Accounts are an outcome of individual financing decisions by employers to

deposit lump sums into the PERS trust. (Larrabee Dec. ¶ 38). The lump sum proceeds

are often generated from the issuance of a pension obligation bond. (Id.). The proceeds

from the sale are deposited with PERS in what is known as a “Side Account.” (Id.). The

Side Account is debited over time to pay a portion (or, at least theoretically in the case of
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a very large side account or a very small employer rate, all) of the employer’s “base”

contribution rate. (Id.). The Side Account debits are typically calculated to provide a

steady level of contribution as a percent of pay between the establishment of the Side

Account and December 2027 if future experience follows assumptions. (Id.). The

amount of the employer’s base contribution rate that is not covered by the side account

debit is referred to as the employer’s “net” rate. (Id.).

57. Actuarial presentations state funded status without regard to Side Accounts.

(Larrabee Dec. ¶ 39). This is done for several reasons. Most importantly, the

establishment of Side Accounts is typically associated with the issuance of a pension

obligation bond. (Id.). The liability and debt repayment schedule associated with those

bonds are not included in PERS system liabilities. (Id.). As such, including Side

Account assets as part of the funded status of the system neglects employer liabilities

associated with those Side Accounts and may overstate the overall health of the system

and system employers. (Id.).

Changes to Actuarial Methods and Assumptions Adopted in 2013

58. In mid-2013, the PERS Board selected methods and assumptions to be used in the

December 31, 2012 and December 31, 2013 actuarial valuations. (Larrabee Dec. ¶ 28).

The Board actions affected only the timing of contributions, but do not impact the cost of

projected benefit payments and therefore do not impact the net present value of

contributions. (Id.). When compared to the assumptions and methods used in the
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previously conducted valuation, the PERS Board made four notable changes. Those were

(a) a reduction in the long-term average annual investment return assumption from 8.00%

per annum to 7.75% per annum; (b) a change in the actuarial cost allocation method from

Projected Unit Credit to Entry Age Normal; (c) a modification to the operation of the

“Rate Collar” calculation which limits the magnitude of contribution rate changes from

biennium to biennium; and (d) a decision to re-amortize the entire Tier One and Tier Two

UAL that exists as of December 31, 2013, over a twenty-year period as a level percent of

projected payroll. (Larrabee Dec. ¶¶ 29-37).

a. The retirement allowance for any active or inactive member (as of January

1, 2014) whose benefit is ultimately calculated under the Money Match method

will be determined using actuarial equivalency factors that will result in a lower

allowance amount because the factors are based on the reduced assumed rate of

7.75% instead of the prior 8% rate. (Testimony of Matthew Larrabee).

b. While active and inactive members whose benefit is ultimately calculated

under the Money Match method will receive a lower allowance because of the

assumed rate reduction, that reduction does not change the amount of the system’s

liabilities as of a particular valuation date, nor did any of the other changes in

methods and assumptions. Rather, these changes only affect the amount and

timing of the contributions necessary to fund the cost of the liabilities that were

unfunded as of the valuation date. (Testimony of Matthew Larrabee).
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c. The changes in methods and assumptions adopted by the Board in 2013

enhanced benefit security of members. (Testimony of Matthew Larrabee).

59. The changes in methods and assumptions were done independently of changes

resulting from SB 822 and SB 861. (Larrabee Dec. ¶¶ 30-32, 36).

a. These changes would have been recommended to the PERS Board

regardless of whether SB 822 or SB 861 had been enacted. (Testimony of

Matthew Larrabee).

b. The fact that projected employer rate reductions resulting from the system

liability decreases resulting from SB 822 are similar to the projected employer rate

increases caused by the changes in methods and assumptions is a coincidence.

(Testimony of Matthew Larrabee).

STIPULATED FACTS CONTAINED IN PETITIONERS’ JOINT AND MORO

PETITIONERS’ PROPOSED FINDINGS OF FACT5

1. Petitioners incorporate by this reference the findings regarding the General

Operation of the Public Employee Retirement System (PERS) through the date of the

2003 PERS Legislation (Or Laws 2003, ch 3 (HB 2001); Or Laws 2003, ch 67 (HB

2003); Or Laws 2003, ch 68 (HB 2004); and Or Laws 2003, ch 625 (HB 3020); Or Laws

5 Paragraph numbers track the paragraph numbers in Petitioners’ Joint and Moro
Petitioners’ Revised and Supplemental Proposed Findings of Fact filed April 8, 2014.
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2003, ch 733 (HB 2020)) as set forth at pages 8-20 of the Special Master’s Written

Report and Recommended Findings of Fact dated April 8, 2004. (Ex. 1).

3. Petitioners incorporate by this reference the findings regarding the impact of the

2003 PERS Legislation on the individual petitioners as set forth at pages 92-120 of the

Special Master’s Written Report and Recommended Findings of Fact dated April 8, 2004.

(Ex. 1).

4. As a result of the diversion of the 6% percent employee contribution from the

existing employee accounts, effective January 1, 2004, to the IAP accounts:

a. Tier I and Tier II participants receive a new benefit – the balance of the IAP

account upon retirement. By 2012 the average balance of those accounts had

grown to $20,432. (Ex. 34, p. 8).

b. The Replacement Ratio (ratio of initial retirement benefit to the last salary

before retirement) for money match retirees included in Ex. 34, p.5, on average,

peaked in 2000 and has decreased since.

c. Since 2003 the percentage of money match retirements has diminished so

that by 2012 it was no longer the retirement method for the majority of new

retirements. (Ex. 34, p. 7, graph 2). In 2013, the percentages of money match and

full formula retirements were approximately equal. (Rodeman Testimony).
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d. Beginning January 1, 2004 employee contributions were deposited to the

IAP account rather than to Tier I and Tier II employee regular and variable

accounts. These post 2004 employee contributions are not available to fund Tier I

and Tier II retirement allowances. (PERS Actuary Testimony).

5. Since its creation in 2003, the number of OPSRP participants has steadily

increased so that by December 31, 2012 of the 167,103 active participants in the system

77,666 (46.47%) participated in OPSRP. (Ex. 49, p. 2).

6. Many employers have elected to create side accounts so that by December 31, 2012

the total amount in side accounts had reached approximately $5.5 billion. (Ex. 34, p. 18).

7. Same as State Proposed Fact (SPF) #56.

8. Same as SPF #57.

9. In 2005, the PERS Board adopted a “rate collaring” approach to be used in setting

employer contribution rates which limits the volatility of those rates. In general, an

employer’s contribution rate adjustment is collared at 20% of the existing rate (minimum

of 3%) in a single biennium, though the collar expands if the employer’s funding drops

below certain levels. If the system experiences extraordinarily good or bad investment

returns then collaring spreads the increase or decrease in employer rates over more than

one biennium. For a more detailed discussion of collaring see Ex. 32, pp. 11-14.

10. Same as SPF #10.
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11. Same as SPF #6.

12. The PERS Actuary calculates individual employer contribution rates for each of

the hundreds of participating PERS employers. Periodic actuarial analysis presented to

the Board includes average rates on a system-wide basis. (PERS Actuary Testimony).

Throughout these findings of fact, references to employer rates are to those system-wide

employer rates unless otherwise indicated.

13. From 2003 to 2007, the Fund consistently earned more than the 8% assumption (Ex.

34, p. 16) and as a result, funding of the plan increased until PERS funding reached

97.1% (111.5% with side accounts) by December 31, 2007. (Ex. 34, p. 13). Employer

contribution rates for the 2009-2011 biennium, which were based on the status of the

fund on December 31, 2007, were on average 12.4% (4.73% with side accounts). (Ex.

34, p. 19).

14. Prior to 2004, both employees and employers contributed to Tier One and Tier Two

pension plans. (PERS Actuary Testimony). Determining the total yearly contribution to

the plan required combining these contributions. From 1975 to 2005, these combined

rates generally fell into the 15 to 18% range. (Ex. 34, p. 19). With the 2003 legislation,

commencing January 1, 2004 employee contributions were directed to the IAP account.

(PERS Actuary Testimony). Any comparison of current employer contribution rates,
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therefore, should take into account that employee contributions no longer add to the

funding of Tier One and Tier Two plans. 6

15. In 2008, the PERS fund regular account lost 27.18% of its total value. (Ex. 34, p.

16). This was comparable to the losses suffered by pension plans around the country.

(PERS Actuary Testimony). PERS sets employer rates based on the calendar year end

valuation in odd numbered years, with the rates going into effect 18 months after the

close of that calendar year. (Rodeman Decl., ¶ 5). The 2008 loss, therefore, first had an

impact on PERS employer rates in the 2011-2013 biennium, which was based on the

financial condition of the plan on December 31, 2009. (Ex. 34, pp. 16, 19). As a result

of these losses 2011-2013 PERS employer contribution rates increased to on average

16.3% (10.8% with side accounts) (Ex. 34, p. 16). This increase was limited by

collaring.7

16. The 2011 actuarial valuation as presented to the PERS Board in August of 2012

(Ex. 18) recommended increased contribution rates for the 2013-2015 biennium to

continue to address the losses suffered in 2008. As a result, rates as adopted by the Board

were to increase to 21.4% (15.7% with side accounts) on a system wide basis. (Ex. 18, p.

6 The Parties stipulated to a portion of Petitioners Joint & Moro Petitioners’ Revised and
Supplemental Proposed Findings of Fact Paragraph 14 as indicated above, but the last
sentence of that paragraph (as submitted by Petitioners) remains in dispute. Petitioners
intend to file a supplemental document in which that last sentence appears separately as
Paragraph 14a. The same approach is taken as to below paragraphs where indicated.
7 The Parties stipulated to the majority of Petitioners’ Paragraph 15 as indicated above.
The last sentence of Petitioners’ Paragraph 15, however, remains in dispute, and will be
submitted by Petitioners as Paragraph 15a.
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16). Uncollared rates for the same period on a system wide average basis would have

been 23.7%. These would have been the system wide rates for 2013-2015 if the

legislature had not acted. In the 2011 valuation the actuary indicated that barring

investment experience in excess of assumptions that rates would likely stay at this level

(or higher) for the foreseeable future. (Ex. 18, p. 12).

17. In a November 30, 2012 analysis the PERS actuary produced a chart showing

projected employer contribution rates:

(Ex. 22, p. 7). The chart showed rates increasing until they topped out at about 25%

(without side accounts), and remaining at that level assuming earnings were at the then-

current earnings assumption of 8%. The analysis included fund earnings through October

31, 2012. If earnings were better than assumed, then rates fell and conversely if earnings

were poorer than assumed, rates increased.
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18. Actuarial estimates done by the PERS Actuary in November of 2012 in

preparation for the 2013 Legislative Session at the request of PERS showed that

elimination of the ORS 238.372-378 (SB 656 (1991) and HB 3349 (1995)) benefits for

out-of-state retirees would decrease average employer rates for the 2013-2015 biennium

by 0.3% (Ex. 20), thereby lowering employer contributions for the biennium by about

$55 million. (Ex. 23, p. 6). This percentage decrease in employer rates and contributions

would continue for the 20 year period PERS utilizes for amortizing liabilities. (Actuary

Testimony).

19. Actuarial estimates provided to the legislature in March of 2013 estimated that the

total benefit decreases included in SB 822 would lower the total liabilities of the system

by $3.2 billion and accrued liabilities by $2.6 billion. (Ex. 27). Both sums are expressed

on a present value basis. As a result of this decrease in benefits, projected uncollared

employer rates for 2013-2015 were expected to be lower by 2.5% and would continue to

be lower in future biennia. Id.

20. In that same analysis (Ex. 27, p. 2), the PERS Actuary compared the impact of SB

822 on current active employees, inactives, and retirees, showing a reduction in the

system’s total liabilities by 4.6% on average. The Actuary’s analysis showed that

reduction in total PERS liability as of December 31, 2011 attributable to the three classes

of members was as follows: Current Actives – 4.9%, Inactives – 3.2%, and Retirees –

4.5%. (PERS Actuary Testimony).
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21. Same as SPF #9.

22. Same as SPF #11.

23. Same as SPF #12.

25. SB 822 provides for a COLA of 1.5% effective July 1, 2013. Effective July 1,

2014, SB 822 provides for an annual COLA as described in the following chart:

The PERS actuary prepared this chart, and said the change in COLAs “will be most

pronounced for members with larger benefits.” Ex. 27, p.1.

26. SB 822 also eliminated the SB 656 /HB 3349 benefit increases effective January 1,

2014 for any benefit recipients who are not subject to Oregon personal income tax

because they do not reside in Oregon.

27. SB 822 also required the PERS Board to recalculate the contribution rates of all

employers, and to issue corrected contribution rate orders to employers affected by

recalculated rates within 90 days. In addition, in a budget note, the legislature
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“direct[ed]” the PERS Board to defer up to 1.9% of the projected 2013-2015 rate increase

for each employee. (Ex. 59, p. 389, 420).

28. In response the PERS Board lowered rates for PERS employers 2.5% based on

savings from the reduction of benefits and an additional 1.9% deferral. (Exs. 29, 30).

The PERS Board limited this decrease so that no employer paid less than the amount of

its 2011-2013 rate. As a result, system wide employer rates decreased by 4.28%. (Ex.

30, p. 3). Actual rates paid by employers for the 2013-2015 biennium dropped to an

average of 17% (11.3% with side accounts). (Ex. 34, p. 19). 8

30. The PERS earnings assumption along with all actuarial assumptions is reviewed once

every two years by the Board in even numbered years. (Rodeman Testimony). Milliman

(the Board’s actuarial firm) presents analysis of anticipated returns from their economic

experts based on the asset allocation of the PERS Fund. In addition, the Oregon

Investment Council (OIC) advisors provide their analysis of anticipated returns. These

analyses are based on earnings expectations for each asset class. These projections are

then adjusted to take into account several factors, including the volatility of the actual

PERS Fund investments. Based on this information, the PERS Board lowered the

earnings assumption of the Fund to 7.75%. (PERS Actuary Testimony; Larrabee Dec., ¶

30; Ex. 32, p. 20).

8 The parties stipulated to the majority of Petitioners’ Joint & Moro Petitioners’ Revised
and Supplemental Proposed Findings of Fact Paragraph 28 as indicated above. The last
sentence of that paragraph, however, remains in dispute, and will be submitted by
Petitioners as Paragraph 28a.
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31. Although the PERS Actuary was not asked to provide the legislature with any

actuarial estimates for SB 861, the actuarial analysis for SB 857, which had the same

COLA reductions as SB 861, showed that such reductions would further lower the PERS

UAL (12/31/11) by an additional $2.1 billion and would lower employer contribution

rates by an additional 2%. (Ex. 37, p. 3).

32. This analysis did not include the impact of any supplementary payments which

were added to SB 861, to be paid to certain benefit recipients through 2019. (PERS

Actuary Testimony).

33. SB 861 lowered the COLA according to the following chart (Exs. 40; 37; Ex. 60,

p. 144):

Yearly Benefit Senate Bill 822
COLA

(No longer in effect
after approval of
SB 861)

Senate Bill 861 (*Ends in 2019)

COLA First
Supplemental
payment for all
benefit
recipients*

Second
Supplemental
payment for
benefit recipients
whose yearly
benefit is $20,000
or less*

<$20,000 2.00% 1.25% 0.25% 0.25%

$20,000-$40,000 1.50% ---

$40,000-$60,000 1.00%

>$60,000 0.25% 0.15% $150

34. SB 861 requires the PERS Board to pay the annual supplementary benefit

payments out of the Contingency Reserve beginning in 2014. The statute sets out a tiered

formula for calculating these payments (shown in the chart above) and limits the amount

of any annual supplementary payment to no more than $150. The statutory provision and



Page 27 – PARTIES’ JOINT STIPULATED FACTS

requirement for the PERS Board to pay annual supplementary payments sunsets on

December 31, 2019. The total amount needed to fund these supplementary payments for

the six-year period (2014 -2019) is estimated to be $65 million. (Ex. 47).

35. Because SB 861 requires any supplementary payments to be paid from the PERS

contingency reserve and the contingency reserve is not included as an asset when

employer contribution rates are set, payment from that reserve will have no immediate

impact on employer rates. (PERS Actuary testimony). The benefit reductions of SB 861

did not impact the 2013-2015 revised rates. The benefit reductions of SB 861 sufficiently

lowered the System’s projected liabilities so that the 1.9% deferral from the SB 822

Budget Note, which would have impacted 2015-2017 rates, is no longer expected to be

necessary. (Rodeman Decl. ¶ 15).

36. With the addition of the benefit reductions of SB 861, newly recalculated advisory

2015-2017 rates now show average employer collared rates at 18.7% (12.5% net rates

with side accounts). Collaring has deferred approximately 2% of additional hikes, though

2013 returns (15.95%) will lower that amount. (Ex. 49, p. 19; actuary testimony). The

2015-2017 rates will include this collared amount. The 2008 losses, which triggered the

rate collar, are not projected to have any further effect on employer rates through the rate

collar.9

9 The parties stipulated to the majority of Petitioners’ Joint & Moro Petitioners’ Revised
and Supplemental Proposed Findings of Fact Paragraph 36 as indicated above. The last
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37. On November 22, 2013, the PERS actuary presented a chart (Ex. 41, p. 16) to

PERS similar to the one he had provided a year earlier (Ex 22, p. 7) leading-up to the

2013 legislative session. This chart included all of the PERS Board’s changes from the

2012 actuarial valuation as well as 2012 and a substantial part of 2013 earnings (through

October 31, 2013). The chart now shows rates topping out at approximately 18% and if

earnings are at the now-assumed rate of 7.75%, rates trending downward to

approximately 13% over the next 8 biennia. As in the 2012 chart (Ex. 22, p.7), higher

earnings than the assumption cause rates to decrease more quickly and earnings lower

than the assumption cause rates to increase. The chart itself attributes the downward trend

in rates to the fact that new hire OPSRP members are replacing retiring Tier I and Tier II

members.

sentence of that paragraph, however, remains in dispute, and will be submitted by
Petitioners as Paragraph 36a.
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38. As of December 31, 2013, PERS was estimated to be 96% funded with side

accounts and 87% funded without side accounts. (Ex. 49, p. 13).

40. The amount which will not be paid to retirees in 2013-2015 as a result of the

passage of SB 822 and SB 861 is approximately $70 to $85 million for COLA and $60 to

$70 million for SB 656 / HB 3349 benefits. (Ex. 47, p. 3). If the court determines that

these statutes must be set aside, there are sufficient funds in the Contingency Reserve

($667.7 million) as of December 31, 2013 to pay these amounts to retirees. (Ex. 49, p.

18; Rodeman testimony).

41. From 1964 to 1971 (See ORS 237.198 (1969); Oregon Laws 1963, ch 608 §9),

PERS retirees received additional payments in what has been referred to as a “13th check

system.” PERS retirees received these additional checks based on the financial condition

of the system. In the final years of this system, retirees were receiving a 13th check with

as much as 3.5 times the amount of their regular monthly benefit. (Ex. 48, p. 3). These

additional amounts were not added to the base amount of the retirees’ benefits. Id.

50. The current inflation assumption of PERS is 2.75%. This assumption is developed

by the PERS actuary and approved by PERB (Ex. 32, Appendix p. 40). The CPI

(Portland) upon which the 1973 statute based the COLA benefit has never been below

zero in any year since it was first measured in 1962 (Ex. 48, Attachment A).
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109. According to the Oregon Department of Education (Ex. 64), Respondent West Linn

- Wilsonville School District’s funding for the period 2005-2015 was estimated as

follows:

School Year ADMW Total Formula Revenue
per Extended ADMW

Total Formula Revenue

2005-2006 8,950.50 $5,540 $49,586,331

2006-2007 9,170.90 $5,900 $54,108,893

2007-2008 9,170.90 $6,223 $57,073,874

2008-2009 9,187.30 $6,096 $56,007,737

2009-2010 9,185.40 $6,147 $56,462,396

2010-2011 9,264.31 $6,014 $55,719,470

2011-2012 9,274.22 $6,199 $57,487,021

2012-2013 9,427.35 $6,318 $59,561,862

2013-2014 9,776.06 $6,825 $66,721,161

2014-2015 9,933.10 $7,181 $71,332,201

110. According to the Oregon Department of Education (Ex. 65), Respondent Oregon

City School District’s funding for the period 2005-2015 was estimated as follows:

School Year ADMW Total Formula Revenue
per Extended ADMW

Total Formula Revenue

2005-2006 9,271.80 $5,506 $51,051,802

2006-2007 9,143.60 $5,864 $53,620,109

2007-2008 9,393.10 $6,188 $58,125,259
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2008-2009 9,376.00 $6,052 $56,742,470

2009-2010 9,357.50 $6,136 $57,413,348

2010-2011 9,279.96 $6,013 $55,796,804

2011-2012 9,332.00 $6,191 $57,772,836

2012-2013 9,345.00 $6,320 $59,059,079

2013-2014 9,250.78 $6,842 $63,291,797

2014-2015 9,194.91 $7,187 $66,084,607

111. According to the Oregon Department of Education (Ex. 66), Respondent Estacada

School District’s funding for the period 2005-2015 was estimated as follows:

School Year ADMW Total Formula Revenue
per Extended ADMW

Total Formula Revenue

2005-2006 2,886.70 $5,548 $16,014,987

2006-2007 2,779.20 $5,903 $16,405,166

2007-2008 2,732.20 $6,189 $16,910,496

2008-2009 2,972.00 $6,024 $17,902,732

2009-2010 3,262.20 $6,076 $19,821,679

2010-2011 3,262.24 $5,917 $19,303,395

2011-2012 3,316.80 $6,152 $20,403,621

2012-2013 3,278.20 $6,163 $20,202,090

2013-2014 3,138.25 $6,705 $21,042,967

2014-2015 2,744.64 $7,133 $19,576,703
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112. According to the Oregon Department of Education (Ex. 67), Respondent Bend – La

Pine School District’s funding for the period 2005-2015 was estimated as follows:

School Year ADMW Total Formula Revenue
per Extended ADMW

Total Formula Revenue

2005-2006 16,802.90 $5,485 $92,160,949

2006-2007 17,170.70 $5,826 $100,042,204

2007-2008 17,761.40 $6,141 $109,078,492

2008-2009 17,885.10 $6,022 $107,520,720

2009-2010 17,855.10 $6,120 $109,274,439

2010-2011 18,115.44 $5,981 $108,354,855

2011-2012 18,160.03 $6,180 $112,236,904

2012-2013 18,421.67 $6,299 $116,032,143

2013-2014 18,471.81 $6,814 $125,865,191

2014-2015 18,879.43 $7,152 $135,028,138

113. According to the Oregon Department of Education (Ex. 68), Respondent Ontario

School District’s funding for the period 2005-2015 was estimated as follows:

School Year ADMW Total Formula Revenue
per Extended ADMW

Total Formula Revenue

2005-2006 3,590.50 $5,446 $19,552,935

2006-2007 3,590.50 $5,780 $20,753,043

2007-2008 3,537.30 $6,108 $21,604,999

2008-2009 3,411.40 $5,972 $20,373,122
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2009-2010 3,333.70 $6,034 $20,116,202

2010-2011 3,308.97 $5,902 $19,528,727

2011-2012 3,308.97 $6,113 $20,228,007

2012-2013 3,216.82 $6,234 $20,055,211

2013-2014 3,202.68 $6,753 $21,626,242

2014-2015 3,198.21 $7,075 $22,627,248

114. According to the Oregon Department of Education (Ex. 69), Respondent Beaverton

School District’s funding for the period 2005-2015 was estimated as follows:

School Year ADMW Total Formula Revenue
per Extended ADMW

Total Formula Revenue

2005-2006 42,425.30 $5,414 $229,707,068

2006-2007 43,361.30 $5,768 $250,128,666

2007-2008 43,408.20 $6,084 $264,093,694

2008-2009 43,471.30 $5,976 $259,767,156

2009-2010 43,933.40 $6,053 $265,950,432

2010-2011 44,647.62 $5,915 $264,079,704

2011-2012 44,956.91 $6,122 $275,217,042

2012-2013 45,131.46 $6,242 $281,691,636

2013-2014 45,421.95 $6,761 $307,089,053

2014-2015 45,828.81 $7,158 $328,024,479
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124. The Governor’s Chief of Staff, Curtis Robinhold, testified that the Governor

considered several options in an effort to find an option that would be legally and

politically feasible. COLA was one of these options. Robinhold testified that the

Governor eventually focused primarily on COLA changes because the cost of the system

was being driven by current PERS retirees whose benefits were relatively high,

particularly those receiving benefits substantially in excess of income replacement.

(Robinhold Decl. ¶ 6; Robinhold Testimony).

125. Mr. Robinhold testified that throughout the 2013 session they became even more

narrowly focused on what they considered to be the problems driving PERS costs. Mr.

Robinhold acknowledged that the PERS actuary concluded that SB 822 impacted all

PERS members, and impacted active members more than others. He also acknowledged

SB 861 adversely impacted the members receiving $20,000 or less in annual retirement

allowance. Mr. Robinhold acknowledged that the Governor’s signed both bills knowing

their impact. (Robinhold Testimony).

//

//

//

//
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STIPULATED FACTS FROM PROPOSED STIPULATED FACTS OF

PETITIONERS JONES, REYNOLDS AND RIEMER10

Facts Pertaining to Petitioner Jones

1. Petitioner Jones receives a retirement pension from the Oregon Public Employees

Retirement System (OPERS) based on his continuous employment at the Portland

Development Commission from July 1, 1967, through February 28, 1998. (Jones PERS

file, “JPF”)

2. At the time of petitioner Jones’ retirement, effective March 1, 1998, he was

credited with 30 years and 8 months of service with the Portland Development

Commission (“PDC”). (JPF)

3. 24 years and 3 months of petitioner Jones’ service occurred prior to October 1,

1991. (JPF)

4. Petitioner Jones is a “Tier 1” member of PERS, having joined the system prior

to January 1, 1996.

5. When petitioner Jones retired, on the Service Retirement Application, he chose

retirement benefit Option 2 Annuity, Full Survivorship, which provided full

10 Paragraph numbers in this document track the paragraph numbers in the Revised
Proposed Stipulated Facts of Petitioners Jones, Reynolds and Riemer.
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benefits to his spouse, Christine O. Jones, if Petitioner Jones predeceased her.

(JPF)

6. Petitioner Jones received a Notice of Entitlement from PERS, dated April 10,

1998, which confirmed his retirement benefit with PERS by specifying his

monthly retirement benefit under Option 2 Annuity. (JPF) A copy of PERS Notice

of Entitlement is attached as Exhibit A.

7. Petitioner Jones was born in Oregon in 1943 and resided continuously in

Oregon until 2006, when personal family circumstances necessitated a move to

another State.

8. Petitioner Jones now lives at 18 North Foxhill Road, North Salt Lake, Utah

84054.

9. Effective August 1, 2013, PERS increased petitioner Jones’ service retirement

allowance by 1.5% as a result of Section 1 of Oregon Senate Bill 822, signed into

law by Governor Kitzhaber on May 6, 2013. (JPF)

10. By letter dated December 18, 2013, PERS informed petitioner Jones that his

service retirement allowance would be reduced as a result of legislation passed in

2013. The letter advised petitioner, among other things, that:
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“You currently receive an increase in your monthly PERS benefit as a statutory

remedy for Oregon state income tax (“tax remedy”).

“Legislation passed in 2013 eliminated this tax remedy for benefit recipients who

do not pay Oregon state income tax on their PERS benefits because they do not

reside in Oregon. Recently, PERS received notification that you did not pay

income taxes in Oregon because you are not an Oregon resident.

“Therefore, your monthly PERS benefit is being adjusted to remove the tax

remedy. Your gross monthly benefit will be reduced by $520.01. Your adjusted

monthly gross benefit will be $6,649.20, effective with the payment you receive

on January 1, 2014.” (JPF)

11. PERS has estimated the yearly allowance differences, both year by year and

cumulatively, for petitioner Jones, depending on the outcome of the pending

litigation.

a. If Senate Bills 822 and 861 are declared invalid in their entirety with

respect to reductions in the service retirement allowance due to petitioner’s non-

residency and COLA, and assuming a COLA percentage each year of 2%,

petitioner is projected to receive over his current joint life expectancy of 21.3

years, $2,272,760.45. See State’s Ex. S22, p. 2.



Page 38 – PARTIES’ JOINT STIPULATED FACTS

b. If Senate Bill 822 is declared valid except to the extent that it takes away

benefits authorized by Senate Bill 656, and if Senate Bill 861, which further

reduces petitioner’s COLA, also is declared valid, petitioner is projected to receive

$1,948,858.13 over his current joint life expectancy of 21.3 years. That amounts

to a reduction in petitioner’s service retirement allowance of $323,902.32

($2,272,760.45 minus $1,948,858.13) or an average of $15,207 per year, and

represents a reduction in petitioner’s allowance of 14.25%. See State’s Ex. S22,

pp. 2 and 4.

c. If Senate Bills 822 and 861 are declared valid in their entirety, petitioner is

projected to receive $1,873,936.67 over his current joint life expectancy of 21.3

years. That amounts to an overall reduction in petitioner’s service retirement

allowance of $398,823.78 ($2,272,760.45 minus $1,873,936.67), or an average of

$18,724 per year, and represents a reduction in petitioner’s allowance of 17.55%.

See State’s Ex. S22, pp. 2 and 4.

Facts Pertaining to Petitioner Reynolds

1. Petitioner Reynolds became a member of PERS on Dec 1, 1976. He is thus a

“Tier 1” member of PERS, having joined the system prior to January 1, 1996. At

all times until his retirement on March 1, 2003, he performed work for the State of

Oregon, the majority of that time with the Department of Justice. At the time of



Page 39 – PARTIES’ JOINT STIPULATED FACTS

his retirement, he had been an active member of PERS for 26 years and 9 months.

(Reynolds PERS file (“RPF”)).

2. Petitioner Reynolds’ active service as a member of PERS before October 1,

1991, was 15 years and 4 months. (RPF)

3. Petitioner Reynolds submitted his service retirement application with PERS on

January 9, 2003. Petitioner’s application listed his address as “7425 Latona Ave.

N. Seattle, WA 98115.” (RPF)

4. On February 10, 2003, PERS mailed to petitioner at his Seattle address an

Estimate of Service Retirement Benefits. The estimate stated that his estimated

benefits included “a 5.6691% benefit increase (BEN INCR) per OREGON

REVISED STATUTES 238.380.” (RPF)

5. On May 22, 2003, PERS mailed to petitioner at his Seattle address a “Notice of

Entitlement – Adjusted for Divorce Award.” That Notice of Entitlement listed

petitioner’s gross amount under Option 3, the option petitioner had chosen, as

$4,136.33. That amount was $20.61 higher than the earlier estimate. (RPF) A

copy of PERS’ Notice of Entitlement is attached as Exhibit B.
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6. On July 25, 2003, PERS mailed a notice to petitioner at his Seattle address that

his cost-of-living allowance (COLA) “has been suspended temporarily as a result

of House Bill 2003.” The notice stated, inter alia:

“The COLA change is due to 1999 account crediting rates. Tier One

accounts were credited at 20 percent. The legislation determined that

accounts should have been credited at 11.33 percent. Once the two amounts

reconcile, COLA payments will begin again. PERS will perform a yearly

calculation on your account to ensure COLA payments restart on time. We

will notify you when you COLA payments are set to resume, and no action

is required on your part.”

7. On May 4, 2006, PERS received from petitioner a completed change-of-address

form, in which petitioner listed his new address as: “8012 Sunnyside Ave N.,

Seattle, WA 98103.” Petitioner checked the box stating “I am not an Oregon

resident.” (RPF)

8. On March 6, 2008, PERS by letter informed petitioner that it had recalculated

petitioner’s benefit as a result of the Strunk and City of Eugene litigation and the

PERS Board’s Settlement Agreement in the Eugene case. Subtracting what was

actually paid to petitioner during the period his COLA was frozen and what should

have been paid to petitioner, and factoring in the results of the Strunk and City of



Page 41 – PARTIES’ JOINT STIPULATED FACTS

Eugene litigation left an overpayment amount of $6,061.72. The letter informed

petitioner that at that time a lawsuit was pending concerning PERS’ authority to

collect the overpayment, and that no action would be taken to collect the

overpayment until PERS had received more direction from the courts. (RPF)

9. On January 25, 2013, PERB by letter informed petitioner that he had been

overpaid the amount of $6061.72 and explained petitioner’s repayment options.

Petitioner chose the “default” option, consisting of a repayment deduction from

petitioner’s monthly service retirement allowance of 2%. (RPF)

10. Effective August 1, 2013, PERS increased petitioner Reynolds’ service

retirement allowance by 1.5% in accordance with section 1 of Senate Bill 822.

(RPF)

11. On December 18, 2013, PERS by letter informed petitioner that his service

retirement allowance would be reduced as a result of the legislature’s enactment of

Senate Bill 822. The letter advised petitioner, inter alia, as follows:

“You currently receive an increase in your monthly PERS benefit as a statutory

remedy for Oregon state income tax (“tax remedy”).

Legislation passed in 2013 eliminated this tax remedy for benefit recipients who

do not pay Oregon state income tax on their PERS benefits because they do not
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reside in Oregon. Recently, PERS received notification that you did not pay

income taxes in Oregon because you are not an Oregon Resident.’

Therefore, your monthly PERS benefit is being adjusted to remove the tax remedy.

Your gross monthly benefit will be reduced by $254.06. Your adjusted monthly

gross benefit will be $4,481.44, effective with the payment you receive on January

1, 2014.”

(RPF)

12. PERS has estimated the yearly allowance differences, both year by year and

cumulatively, for petitioner Reynolds, depending on the outcome of the pending

litigation.

a. If Senate Bills 822 and 861 are declared invalid in their entirety with

respect to reductions in the service retirement allowance due to petitioner’s non-

residency and COLA, and assuming a COLA percentage each year of 2%, then

petitioner is projected to receive $1,475,776 over his current joint life expectancy

of 23 years (2013 – 2035). See State’s Ex. S23, p. 2.

b. If Senate Bill 822 is declared valid except to the extent that it takes away

benefits authorized by Senate Bill 656, and if Senate Bill 861,which further

reduces petitioner’s COLA, also is declared valid, petitioner is projected to receive

$1,321,597 over his current joint life expectancy of 23 years. That amounts to an
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overall reduction in petitioner’s service retirement allowance of $154,179, or an

average of $6,703 per year, and represents a reduction in petitioner’s allowance of

10.45%. See State’s Ex. S23, pp. 2 and 4.

c. If Senate Bills 822 and 861 are declared valid in their entirety, petitioner is

projected to receive $1,283,129 over his current joint life expectancy of 23 years.

That amounts to an overall reduction in petitioner’s service retirement allowance

of $192.647, or an average of $8,376 per year, and represents a reduction in

petitioner’s allowance of 13.05%. See State’s Ex S23, pp. 2 and 4.

Facts Pertaining to Petitioner Riemer

2. Petitioner Riemer’s active service as a member of PERS before October 1, 1991, was

110 months out of a total of 284 months of such service.

3. Effective August 1, 2013, PERS increased petitioner Riemer’s service retirement

allowance by 1.5% in accordance with section 1 of Senate Bill 822. (RPF)

4. By letter dated December 18, 2013, PERS informed petitioner Riemer that his service

retirement allowance would be reduced as a result of the enactment into law of SB 822.

The letter advised petitioner Riemer, inter alia, as follows:

“You currently receive an increase in your monthly PERS benefit as a statutory

remedy for Oregon state income tax (“tax remedy”).
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Legislation passed in 2013 eliminated this tax remedy for benefit recipients who

do not pay Oregon state income tax on their PERS benefits because they do not

reside in Oregon. Recently, PERS received notification that you did not pay

income taxes in Oregon because you are not an Oregon Resident.

Therefore, your monthly PERS benefit is being adjusted to remove the tax remedy.

Your gross monthly benefit will be reduced by $256.32. Your adjusted monthly

gross benefit will be $6,691.12, effective with the payment you receive on January

1, 2014.”

8. PERS has estimated the yearly service retirement allowance differences, both year by

year and cumulatively, for petitioner Riemer, depending on the outcome of the pending

litigation.

a. If Senate Bills (SB) 822 and 861 are declared invalid in their entirety, and

assuming a COLA percentage each year of 2%, petitioner Riemer and his wife are

projected to receive over their current combined life expectancy of 28.4 years,

$3,177,080.11. See State’s Ex. S24, p. 2.

b. If SB 822 is declared invalid only as to the reduction of increased benefits

authorized by SB 656 (1991) and with the reduced COLA codified in Senate Bill

861 left in place, petitioner Riemer and his wife are projected to receive over their

combined life expectancy of 28.4 years, $2,651,260.10. This results in a loss of
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$525,820.01 over that period of time – approximately 16.5% less than the amount

set forth in paragraph a. above. See State’s Ex. S24, pp. 2 and 4.

c. If SB 822 and SB 861 are determined to be valid in every respect,

Petitioner Riemer and his wife are projected to receive over their combined life

expectancy of 28.4 years, $2,599,299.25. This results in a loss of $577,787.86

over that period of time – approximately 18.2% less than the amount set forth in

paragraph a. above. See State’s Ex. S24, p.1.

STIPULATED FACTS CONTAINED IN SCHOOL DISTRICTS/LINN COUNTY

RESPONDENTS’ FACTS

The Involvement and Goals of the Office of the Governor Concerning the 2013

Legislation

35. The Chief of Staff of the Governor of Oregon is an “agency director” position

responsible for directly overseeing the employees of the Office of the Governor, serving

as a liaison and coordinator with other state agencies including the Department of

Administrative Services and PERS, and working in select areas as the Governor’s “policy

lead,” helping to craft and carry out the Governor’s overarching public policy goals. The

role of Chief of Staff as “policy lead” is particularly significant in the area of PERS, a

subject for which the Governor has no separate, dedicated policy advisor. The

Governor’s Chief of Staff is the individual to whom all other members of the Office of

the Governor (other than the Governor himself) report. In 2012 and 2013, that position
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was held by Curtis Robinhold. Ex. 102 (Declaration of Curtis Robinhold), at ¶1;

Testimony of Curtis Robinhold, April 3, 2014 at 9:02- 9:07am. In 2012 and 2013,

Robinhold served as the Governor’s Policy Lead on PERS matters. Robinhold did not

consider himself a PERS expert. Id.

36. In the process of preparing the Governor’s proposed budget for the 2013-2015

biennium, the Governor’s Chief of Staff, together with others at the Office of the

Governor, determined that under then-current assumptions – specifically, those required

to be used by state’s own economists – Oregon faced, and would in coming years

continue to face, a growing “budget gap” representing the divergence between available

revenue and the revenue required to maintain existing service levels for essential state

and local services including public education. Those projections further indicated that

two areas of public spending disproportionately drove the projected increases in that

“budget gap”: health care spending, and the cost of maintaining the Oregon Public

Employees Retirement System. Ex. 102 at ¶2-3; Testimony of Robinhold at 9:09 –

9:11am (explaining basis of economic forecasts used by the Governor’s office and

resulting “budget gap”).

38. In addition to the effects of PERS’ growing costs on Oregon’s economic health,

members of the Governor’s staff also considered the apparent causes of the system’s

growing costs. In particular, they determined that the growing cost of PERS was in

significant part attributable to the cost of benefits being paid to existing retirees,

particularly those at the higher end of the economic spectrum – those receiving amounts
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well in excess of the income replacement ratios that the system was originally intended to

provide – and to the annual cost-of-living adjustments that continued to escalate those

retirees’ benefits. They also determined that payments that had been created to

compensate PERS retirees for Oregon state income taxes on PERS benefits, but which

were being paid to retirees even if they resided outside of Oregon and paid no Oregon

income taxes, also were contributing to increasing PERS costs, though to a lesser extent

than cost of living adjustments. Id. at ¶6.

39. Based on those assessments, it was determined in Fall 2012 that the Governor’s

efforts to improve Oregon’s economy would focus substantially on addressing the

growing cost of PERS and to helping control future increases in Employer Contribution

Rates paid by participating public employers in the state. The Governor directed that his

proposed budget for the 2013-15 biennium should be based upon the assumption that

legislation would be enacted to reduce and control PERS costs. To achieve that goal, the

Chief of Staff, together with others among the Governor’s staff, specifically sought out

ways to address the aspects of PERS that disproportionately contributed to the system’s

growing costs, including the amounts by which cost-of-living adjustments are made to

existing retirees’ benefits. Id. at ¶7.

39A. The Governor’s proposed budget assumed $865 million in PERS savings. Moro

& Joint Petitioners Ex. 59 at 385.
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Facts Pertinent to School District Respondents

42. In the 2005-07, 2007-09, and 2009-11 state budget cycles, the net employer

contribution rates paid by Oregon’s school districts generally remained in the single

digits. See Ex. 103 (Declaration of Donna M. Cancio) at ¶5; Ex. 104 (Declaration of

Brad Henry) at ¶5; Ex. 105 (Declaration of Mary Jo Evers) at ¶5; Ex. 106 (Declaration of

Nathan Roedel) at ¶4.

43. While in many school districts those rates are lower than they would otherwise be

due to offsets from districts’ “side accounts,” those offsets, too, are paid for by the school

districts through the pension bonds by which the accounts are funded. The debt service

costs on those bonds for each school district are substantial, ranging from a an annual

cost as of 2013 of approximately $700,000 - $800,000 in the smaller districts of Estacada

and Ontario (Ex. 103 at ¶6; Ex. 105 at ¶7), to approximately $3.3 million in the Oregon

City School District (Ex. 106 at ¶5), up to nearly $5.5 million in 2013 for Bend – La Pine

Schools (Ex. 104 at ¶7).

44. In the 2011-2013 biennium, the net employer contribution rates paid by Oregon’s

school districts escalated dramatically, in some districts by upwards of 300%. See Ex.

103 at ¶5; Ex. 104 at ¶5; Ex. 105 at ¶5; Ex. 106 at ¶4.

45. In late 2011, when employer contribution rates were originally set for the 2013-

2015 biennium, that steep increase continued. In some districts, net employer

contribution rates originally set for the 2013 biennium increased to as much as nine times
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their size from the 2009 biennium four years earlier. In Bend – La Pine Schools, for

instance, the net employer contribution rates escalated from approximately 2% of payroll

in the 2009 biennium, to 10-11% in the 2011 biennium, up to 16-18% in the 2013

biennium. Ex. 104 at ¶4-5. In Ontario, rates escalated from approximately 6% in the

2009 biennium, to 12-13% in the 2011 biennium, then to 18-20% in the 2013 biennium.

Ex. 105 ¶4-5. In Oregon City, rates escalated from approximately 4-5% in the 2009

biennium, to 9-11% in the 2011 biennium, up to 15-17% in the 2013 biennium. Ex. 106

at ¶4-5. In Estacada, rates escalated from approximately 4% in the 2009 biennium, to 10-

12% in the 2011 biennium, up to 16-18% in the 2013 biennium. Ex. 103 at ¶4-5.

46. As school districts have been required to direct greater amounts of their budgeted

funds to PERS, other areas of the school budgets have suffered. The increases in

employer contribution rates have adversely impacted school districts’ ability to maintain

adequate faculty levels, keep up with student enrollment, and provide an entire school

year of instruction each year to Oregon’s students. In Bend – La Pine Schools, for

instance, the district in 2013-2014 operates with approximately 30 fewer full-time-

equivalent (“FTE”) teaching positions than it did five years ago. Ex. 104 at ¶3. At the

same time, student enrollment in Bend – La Pine schools has increased by more than 750

students. As a result, the district in fact operates with 60 fewer teachers than it needs to

maintain the same student-to-teacher ratio the district had only five years ago. Id.

Districts all across Oregon have faced similar cuts. In Ontario, for instance, the school

district from the 2008-2009 school year to the 2012-2013 school year cut its teaching
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staff by 25% -- from 180 teachers to only 135 – a decrease that far outpaced that district’s

change in student enrollment. Ex. 105 at ¶4.

47. The legislation at issue in this matter – SB 822, SB 861 as amended by SB 862 –

was enacted after the rates for the 2013-2015 biennium had originally been set. As a

result of those bills’ changes to the law, the employer contribution rates to be paid by

public employers – including Oregon’s school districts – changed significantly.

Specifically, the Respondent School Districts’ employer contribution rates decreased by

4.4 percentage points. Ex. 103 at ¶9; Ex. 104 at ¶9; Ex. 105 at ¶9; Ex. 106 at ¶7.

48. That change of 4.4 percentage points to the net employer contribution rates made a

very significant difference to the operating budgets of Oregon’s school districts. Even in

the relatively small Estacada and Ontario School Districts, that change in employer

contribution rate meant a difference of more than $421,000 and $465,000, respectively, in

actual costs – the equivalent of 5 to 6 additional teaching positions in each district. Ex.

103 at ¶10; Ex. 105 at ¶10. In the larger Oregon City School District, that change in

employer contribution rate made available more than $1.7 million – the equivalent of

approximately 19 additional licensed teachers, 35 additional classified support staff, or

nine instructional school days. Ex. 106 at ¶8. And in Bend – La Pine Schools, the

change in employer contribution rate made available approximately $3.4 million in the

school district’s budget – the equivalent of approximately 47 teachers or seven

instructional days. Ex. 104 at ¶10.
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49. Oregon’s school districts have been able to put those changes in PERS costs into

action by helping schools to again provide the education services that Oregon’s students

need. For example, Bend – La Pine schools in 2013-2014 returned to a full school year

and added teaching positions to reduce class sizes in kindergarten and first grade

classrooms, as well as at the high school level. Ex. 104 at ¶10.

Facts Pertinent to Respondent Linn County

50. The increasing costs of PERS have also affected the ability of other public entities

in Oregon to provide essential services. In Linn County, Net Employer Contribution

Rates in the 2009 biennium ranged from approximately 10% to 13% of payroll. In the

2011 biennium, those rates escalated to approximately 12% to 16% of payroll. Then, as

originally set for the 2013 biennium, those rates again escalated to approximately 16% to

19% of payroll. Ex. 107 (Declaration of Ralph Wyatt) at ¶4-5.

51. Those continued increases in PERS costs have come at a time when Linn County’s

ability to provide essential public services like law enforcement and health services is

already under significant and growing pressure. For instance, federal forest payments to

the county have been reduced by more than $8 million since FY 2007-08, and

compression on the County’s local option law enforcement levy resulted in a loss of

nearly $5 million in funds in FY 2013-14 alone. Id. at ¶3. Those losses have forced real

cutbacks in essential services, such as the closure of a 48-bed pod in the county jail in

2012. Id.
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52. As a result of the 2013 PERS legislation, Linn County’s Employer Contribution

Rates for the 2013-2015 biennium have eased. Linn County now pays Employer

Contribution Rates of approximately 14% to 16%, representing a total savings of 2.47%

of payroll each year. Under the current 2013-2014 budget, that 2.47% difference

currently represents approximately $835,682 in saved costs, or the equivalent of 8.5

“average” positions (based on the average cost to the County of an employee) or 7.5

deputy sheriff positions. Id. at ¶7-8.
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